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No. 13,563 



QUESTIONS PRESENTED 

Where a defendant, charged with first degree murder, 
but convicted only of the lesser included offense of second 
degree murder, the evidence at trial consisting of the testi¬ 
mony of four eyewitnesses to the killing, the testimony of 
two police officers as to oral statements made by defendant, 
and a signed confession admitted into evidence, wherein 
defendant was represented by capable, mature, and diligent 
retained counsel, and where defendant raised no issue of 
ineffective representation by counsel for nearly five years 
after conviction, such allegation not supported by any evi¬ 
dence whatsoever; 

In the opinion of the appellee, the question presented is 
whether a second motion to vacate based on a bare allega¬ 
tion of ineffective representation by counsel was properly 
denied. 


(0 


INDEX 

Paj;i* 


Countcrstatement of the Case.. 1 

Statutes Involved . . . 5 

Argument: 

I. Denial Of The Motion To Vacate Was Proper. 7 

Conclusion . 11 

TABLE OF CASES 

Adams v. United States, 95 U.S. App. D.C. 3.54, 222 F.2d 4.5 

(1955) . 8.9 

Birtch v. United States, 173 F.2d 316 (4 Cir. 1949), cert, denied, 

337 U.S. 944 . S 

Casey v. Overlade, 129 F. Supp. 433 (N.D. Ind. 19.55). 10 

Corcoran v. United Stales, 231 F.2d 449 (7 Cir. 1956). S 

Council v. Clemmer, 85 U.S. App. D.C. 74, 177 F.2d 22 (1949), 

cert, denied, 338 U.S. 880 (1949). S 

Diggs v. Welch , 80 U.S. App. D.C. 5, 148 F.2d 667 (1945), cert. 

denied, 325 U.S. 889 (1945) . S,10 

Dorsey v. Gill, 80 U.S. App. D.C. 9, 148 F.2d 857 (1945) cert, 

denied, 325 U.S. 890 (1945) . .8 

Dunn v. United States, 234 F.2d 219 (6 Cir. 1956). S 

Finan v. United States, 177 F.2d 850 (4th Cir. 1949). S 

Hanley v. United States, 95 U.S. App. D.C. 400, 222 F.2d 566 

(1955) . S 

Johnson v. United States, 213 F.2d 492 (5 Cir. 1954). 8 

Moss v. United States, 177 F.2d 438 (10 Cir. 1949). 8 

Ray v. United States, 197 F.2d 26S (8 Cir. 1952). 9 

In Re Reed, 81 U.S. App. D.C. 310, 158 F.2d 323 (1946). S 

Skiskowski v. United States, 81 U.S. App. D.C. 274, 158 F. 2d 
177 (1946), cert, denied 330 U.S. 822, reh. denied, 331 U.S. 

870 . 9 

United States v. Brown, 207 F.2d 310 (7 Cir. 1953). 8 

United States v. Morgan, 346 U.S. 502 (1954). 7 

United States v. Stoecker, 216 F.2d 51 (7 Cir. 1954). 10 

United States v. Wight, 176 F.2d 376 (2 Cir. 1949), cert, denied, 

338 U.S. 950 . 9 

OTHER REFERENCES 

28 U.S.C. $ 2255 . 2,8 

18 U.S.C. $$ 371, 2421 . 10 


(m) 




























tHniteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,563 

William W. Harley, appellant 

v. 

United States of America, appeli.ee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

Appellant was arrested on February 10, 1950, in connec¬ 
tion with the shooting of one Richard T. Jackson (J.A. 20). 
As a result of an inquest held on February 13, 1950, appel¬ 
lant was held for the action of the grand jury (J.A. 71, 
72). Appellant was indicted for first degree murder on 
March 6, 1950 (J.A. 72), and received a copy of the indict¬ 
ment the following day (J.A. 73). On March 10, 1950, ap¬ 
pellant was arraigned (not represented by counsel) and 
entered a plea of not guilty to the indictment (J.A. 73). 
Thereafter, on March 27, 1950, upon motion of appellant, 
an attorney, Wesley S. Williams, Esq., was appointed to 
represent him (J.A. 74). On May 5, 1950, a praecipe_ was 
filed by appointed rrmnsol rorpi/vctintr that Ilf Ha nllnuwl 
to withdraw from the ease for the reason tha t on May 4, 
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a »0, Mr. W. J. Houston was retained and so notified ap- 
nted counsel (J.A. 74). On May 23, 1950, trial com¬ 
menced (J.A. 1), and appellant was allowed a daily tran¬ 
script (J.A. 1) and leave to proceed without prepayment of 
costs (J.A. 73) on motion made by retained counsel. On the 
26th day of May, 1950, the jury took the case and returned 
a verdict finding appellant guilty of murder in the second 
degree (J.A. 74). Appellant was then sentenced to serve 
a term of imprisonment of from fifteen years to life (J.A. 
74, 75). 

On May 2, 1955, almost five years after his conviction 
and sentence, appellant filed a motion to vacate pursuant 
to the provisions of 28 U.S.C. § 2255 (J.A. 75-78) which was. 
denied two days later (J.A. 79). On February 13, 1956, 
eleven months thereafter and almost six years after convic¬ 
tion, appellant filed a second motion to vacate sentence 
(J.A. 79-82) which was denied on February 15, 1956 (J.A. 
82). Application for leave to proceed on appeal in forma 
pauperis filed on February 29, 1956 (J.A. 83) was denied 
on March 2, 1956 as being frivolous and not taken in good' 
faith (J.A. 83). This Court allowed the appeal in forma 
pauperis on August 24, 1956 (J.A. 84). 

The testimony at trial was as follows: 

Dr. Christofer J. Murphy, Chief Deputy Coroner for the 
District of Columbia, testified that on February 11, 1950, 
he performed an autopsy on one Richard Thomas Jackson 
(whose identity had been stipulated to by appellant’s coun¬ 
sel at R. 25) and that the death of Jackson was the result 
of a gunshot wound of the chest and abdomen. On cross- 
examination the Doctor testified as to shotgun pellets re¬ 
moved from the w’ound and to the fact that because the 
weapon was a shotgun it was impossible to determine the 
angle of the weapon to the deceased at the time it was fired. 

Raymond Pixley testified that he had known appellant 
for about eight years and the deceased for five years. He 
further testified that he was in the group that went to ap¬ 
pellant’s house with the deceased on February 10th at 
about 9:00 p. m., and that he, the witness, and deceased 
were sitting at the kitchen table; that deceased had moved 
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from the kitchen to the front room. Appellant came home 
and asked who had moved the table (J.A. 5). Deceased 
stated that he had and if appellant wanted it in the kitchen 
to move it back himself. Appellant went upstairs and re¬ 
turned with a shotgun, and after more words about who 
would move the table, appellant shot the deceased from a 
distance of about eight feet (J.A. 6, 7). Deceased had not 
threatened or moved toward appellant and he had no 
weapon (J.A. 7). On cross-examination it appeared witness 
was seventeen years old, did not work or go to school (R. 
39), that all had been drinking that evening (R. 41) and 
testified as to the size of the deceased by comparing him to 
an unidentified person in the courtroom (J.A. 6). Counsel 
for appellant also attempted at this time to determine 
whether or not the witness’s mother was an evc-witness 
who had not been called by the Government for some reason 
(R. 45). 

Dr. Eduard James Mason, Gallinger Municipal Hospital, 
stated that he arrived at appellant’s address at about 9:30 
p. m. and found the deceased lying unconscious on the floor 
with bleeding wounds of the left chest and left arm and or¬ 
dered him taken to the hospital (J.A. 8, 9). He was cross- 
examined as to the size of deceased (J.A. 9). 

Dr. Leonard Weyl, Gallinger Municipal Hospital, testified 
that he knew Dr. Mason and that he recalled that on Febru¬ 
ary 10,1950, Dr. Mason brought the deceased to the hospital, 
and that it was a case of the patient being dead on arrival 
(J.A. 10) and that he observed gunshot wounds of the left 
chest and arm (J.A. 11). 

Suenora Ball, that she knew the deceased slightly and had 
known appellant all her life (J.A. 11). She stated that she 
was at appellant’s house a little after 9:00 p. m. and saw 
the deceased bring a table from the kitchen to the living- 
room. Appellant told him to put it back and was refused 
(J.A. 11). Whereupon appellant went upstairs after say¬ 
ing to deceased to wait for his return (J.A. 11, 12). He re¬ 
turned, shot the deceased, (J.A. 12) and called for someone 
to throw or bring him another shell (R. 76). Cross-examina¬ 
tion attempted to discredit the witness by showing that she 
was not present when the shooting occurred (R. 75-96). 
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Ruth Jackson , stated that she had known appellant all of 
her life, and deceased for about seven years (J.A. 13). She 
then testified that on the night in question she witnessed 
the issue over the table between appellant and deceased 
(J.A. 14, 15). She saw appellant go upstairs, return with a 
shotgun, stand at the foot of the stairs about ten feet from 
the deceased (J.A. 15), smile, and shoot (J.A. 16). On cross- 
examination counsel for appellant showed that the witness 
was the common-law wife of the deceased, and attempted to 
show a fear of the “crowd” in his house by appellant be¬ 
fore being halted by the court (R. 103,114-15). 

Major Henry Jackson, a witness not related to the de¬ 
ceased, testified that he too saw and heard the issue between 
appellant and deceased over the table (J.A. 17, 18). Ap¬ 
pellant went upstairs, returned in a “few minutes”, and af¬ 
ter a few more words about moving the table, appellant shot 
the deceased (J.A. 18). On cross-examination the witness 
stated appellant did not seem angry, all had been drinking, 
and all were friendly (J.A. 19). At the request of counsel 
for appellant the witness left the stand and demonstrated 
the relative positions of appellant and deceased. (R. 147, 
148). 

William C. McArdle, a member of the Metropolitan Po¬ 
lice Department attached to No. 14 Precinct, testified that 
he arrested appellant at the scene of the shooting and re¬ 
covered the weapon allegedly used from the witness Major 
Jackson (J.A. 20, 21). He stated that appellant said to him 
(the officer) that if he had an automatic shotgun he would 
have killed everyone in the house (J.A. 22). On cross-ex¬ 
amination counsel for appellant attempted to show ap¬ 
pellant was drunk when he was arrested. He further showed 
that although the witness stated that he had marked the 
weapon for identification purposes that he could barely 
open it after repeated attempts to do so on the witness 
stand (R. 160, 161). He also questioned the witness as to 
appellant's alleged statement (R. 163). 

Lawrence A. Harnett , homicide squad, Metropolitan Po¬ 
lice Department, testified that at the scene appellant stated 
in response to a question that he had done the shooting (J.A. 
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23). He further stated that the victim had not been armed. 
The testimony of the officer as to a written statement was 
objected to by counsel for appellant but was allowed (J.A. 
25). He testified that appellant identified the shotgun as 
that used in the shooting and it was admitted into evidence 
(J.A. 27). The written statement was read to the jury (R. 
185). Cross-examination covered the time necessary to ob¬ 
tain the signed statement (R. 174), and the sobriety of ap¬ 
pellant (R. 179, 180). 

Appellant took the stand on his own behalf. As to the 
matter in question he testified that he, the deceased and 
another had been together buying whiskey and beer earlier 
that day (J.A. 30-35). He further stated that he did not 
remain with the others, but when he got home he found the 
deceased and others gambling in his livingroom (J.A. 35, 
36. After having words with the deceased over moving the 
table, appellant stated he went upstairs and got the gun 
with the intention of scaring the gamblers out of his house 
(J.A. 36). Thereafter the gun accidentally went off (J.A. 
38, 39). He further stated that he had no intention of 
shooting anyone (J.A. 44). 

Three character witnesses testified for appellant (R. 253- 
268). 

STATUTE INVOLVED 

Title 28 U.S.C. § 2255 provides, in pertinent part: 

Federal custody; remedies on motion attaching sen¬ 
tence. —A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was im¬ 
posed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic- 
uon to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is other¬ 
wise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or cor¬ 
rect the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
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conclusively s how that the prisoner is entitled to no 
relief, the court shall cause notice thereof to be served 
upon the United States attorney, grant a prompt hear¬ 
ing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not au¬ 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement 
of the constitutional rights of the prisoner as to ren¬ 
der the judgment vulnerable to collateral attack, the 
court shall vacate and set the judgment aside and shall 
discharge the prisoner or resentence him or grant a 
new trial or correct the sentence as may appear appro¬ 
priate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter¬ 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it also 
appears that the remedy by motion is inadequate or in¬ 
effective to test the legality of his detention. 

Title 22 District of Columbia Code, Section 2401 provides: 

Murder in the first degree—Purposefid killing — Kill¬ 
ing while perpetrating certain crimes ,—Whoever, being 
of sound memory and discretion, kills another pur¬ 
posely, either of deliberate and premeditated malice or 
by means of poison, or in perpetrating or attempting 
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to perpetrate any offense punishable by imprisonment 
in the penitentiary, or without purpose so to do kills 
another in perpetrating or in attempting to perpetrate 
any arson, as defined in section 22-401 or 22-402 of this 
Code, rape, mayhem, robbery, or kidnapping, or in per¬ 
petrating or in attempting to perpetrate any house¬ 
breaking while armed with or using a dangerous 
weapon, is guilty of murder in the first degree. 

SUMMARY OF ARGUMENT 

Appellant did not meet the burden of proof of ineffective 
assistance of counsel in either his first or second motion to 
vacate sentence brought, respectively, nearly five, and six 
years after conviction. 

Appellant was represented at trial by capable, mature, 
and diligent counsel of his own choice. 

ARGUMENT 

Denial of the Motion to Vacate Was Proper. 

Although the instant appeal is brought from the denial 
of a motion to vacate sentence and set aside judgment, the 
real essence of his complaint is that he was denied effective 
assistance of counsel. This allegation is completely without 
merit. 

In the first place, appellant waited for almost five years 
subsequent to his conviction to bring any issue before the 
court, and delayed an additional eleven months to raise the 
matter which is the basis of this appeal. 

The language of the court in the case of United States v. 
Morgan , 346 U.S. 502 (1954), is appropriate to the issue at 
hand. The Court said: 

“Continuation of litigation after final judgment and 
exhaustion or waiver of any statutory right of review 
should be allowed through this extraordinary remedy 
[coram nobis] only under such circumstances compel¬ 
ling such action to achieve justice.” 

Appellant made only a bare allegation of ineffective assist¬ 
ance of counsel in his first motion to vacate (J.A. 78), and 
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therefore the trial judge properly denied the 'motion (J.A. 
79). Adams v. United States, 95 U.S. App, D.C. 334, 222 
F.2d 43 (1953), and Biggs v. Welch, 80 U.S. App. D.C. 5, 
148 F.2d (167 (1945), cert, denied, 325 U.S. 889 (1945). The 
second motion to vacate sentence was based on an allegation 
of ineffective representation by counsel and the alleged use 
of perjured testimony on the government’s behalf. 1 This 
motion was made nearly six years after conviction (J.A. 
79-82), and was denied on the ground that “the motion and 
the files and records of the ease conclusively show that the 
defendant is entitled to no relief” (J.A. 82). 2 It cannot be 
contended that the alleged use of perjured testimony is a 
proper subject for the use of a motion to vacate. Adams 
v. United States, supra; Finan v. United States, 177 F.2d 
850 (4tli Cir. 1949); Hanley v. United States, 95 U.S. App. 
D.C. 400 222 F.2d 366 (1955), and as for the alleged inef¬ 
fective assistance of counsel, appellant again only makes 
bare allegations unsupported in any manner whatsoever. 

That appellant was adequately represented by able and 
diligent counsel is readily apparent from the record. The 
single most striking fact is that appellant was not convicted 
of first degree murder as indicted, but of the lesser offense 
of second degree murder. The evidence against appellant 
was overwhelming. Four eye-witnesses testified that they 
saw appellant shoot the deceased and recited circumstances 
surrounding the incident. Two police officers testified as 

1 It is well established that when more than one motion to vacate 
sentence and set aside judgment is filed pursuant to 28 USC § 2255. 
whether or not any such motion after the original one will even be 
afforded consideration is within the discretion of the court. Birtch 
v. United States. 173 F.2d. 316 (4 Cir. 1949), cert, denied, 337 U.S. 
944; Moss v. United States. 177 F.2d 438 (10 Cir. 1949); United 
States v. Brown, 207 F.2d 310 (7 Cir. 1953); Corcoran v. United 
States, 231 F.2d. 449 (7 Cir. 1956); Dunn v. United States. 234 
F.2d 219 (6 Cir. 1956); Johnson v. United States, 213 F.2d 492 (5 
Cir. 1954). 

2 Appellant’s claim that lie was denied a constitutional right be¬ 
cause he was not represented by counsel at the coroner’s inquest is 
without merit. Dorsey v. Gill. 80 U.S. App. D.C. 9, 148 F.2d 857 
(1945), cert, denied, 325 U.S. 890 (1945); In Re Reed, 81 U.S. App. 
D.C. 310, 158 FJ2d. 323 (1946); Council v. Clemmer, 85 U.S. App. 
D.C. 74, 177 FJ2d 22 (1949), cert, denied, 338 U.S. 880 (1949). 
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to statements made by appellant and his signed statement 
was read to the jury. And appellant admitted that he was 
holding the gun when it fired. However, in the face of this 
conclusive evidence of guilt the jury took four and one-half 
hours to reach a verdict, and that was of guilt in a lesser 
degree than that charged. Other indications of counsel’s 
effectiveness are found throughout the record. He moved 
for and obtained a daily copy of the transcript and leave to 
proceed without prepayment of costs for appellant (J.A. 1). 
His opening statement (J.A. 2), his objections to certain 
lines of testimony and evidence (J.A. 25), and lengthy and 
searching cross examination of appropriate witnesses 
(counterstatement), his selection of jurors (R. 11-14), his 
citation to the trial judge of appropriate case law on malice 
(J.A. 31, 32), his direct examination of appellant to show 
accidental shooting and lack of malice or intent (J.A. 28-44), 
his careful consideration of the court’s charge and his re¬ 
quested instructions (J.A. 54-57), and his closing argument 
to the jury (R. 268-286), partially set forth at (J.A. 58-59) 3 
show his extreme care, diligence and competence in the trial 
of the case. His plea for leniency and in mitigation was 
direct and adequate (J.A. 69-70). 

Time consumed in oral discussion and legal research is 
not the crucial test of the effectiveness of counsel. United 
States v. Wight, 176 F.2d. 376 (2 Cir. 1949), cert, denied, 
338 U.S. 950; Adams v. United States, supra; cf. Skiskow- 
ski v. United States, 81 U.S. App. D.C. 274, 158 F.2d. 177 
(1946), cert, denied, 330 U.S. 822, reh. denied, 331 U.S. 870. 

Preparation is not a matter of law, but depends on the 
charge, facts, issues, law and witnesses, and the trial judge 
is best able to determine the matter. 4 In the instant appeal, 
the trial judge stated (J.A. 69): 


3 The argument on behalf of appellant included comment on the 
relative size of appellant and deceased (R. 271, 273), the fact that 
it was difficult to open the weapon (R. 274, 275), the lack of pre¬ 
meditation (R. 276, 298), the drinking (R. 269, 270), and the fact 
that the confession was probably forced from appellant (R. 276- 
278). 

4 Ray v. United States, 197 F.2d. 268 (8 Cir. 1952). 
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**I want to say this: that the defendant was very 
capably represented. He could not have been repre¬ 
sented better than he was.” 

In view of the foregoing it is apparent that appellant’s 
allegations are spurious. Such allegations are not however 
uncommon and have been commented on by courts many 
times. For example: 5 

“Advocacy is a skill and an art; easy to criticize, 
difficult to appraise. Indeed, a post-mortem of criminal 
trials, selected at random, would undoubtedly reveal 
flaws of varying magnitude in the trial techniques of 
respected members of the bar. Our profession is one 
in which hindsight is a meager measure of counsel’s 
competency. Trial strategy is seldom viewed with a 
uniform eye. 

To permit speculative statements about counsel’s 
age, and scope of his professional experience to be 
smuggled into this appeal disguised as a constitutional 
question runs counter to well settled principles govern¬ 
ing reviewing tribunals. . . .” 

It has also been held that where the defendant in a criminal 
case is represented by reputable counsel of his own choice 
and is convicted after a fair and impartial trial, the com¬ 
mission by his counsel of what might appear to the con¬ 
victed defendant to be errors in trial strategy (defendant 
advised not to testify) in the conduct of his defense does 
not constitute denial of due process. Casey v. Overlade, 
129 F. Supp. 433 (N.D.Ind.1955). In that case the court 
stated: 5 

“The true foundation of petitioner’s theory when 
stripped of all its decorative adornments is that be- 

5 United States v. Stoecker, 216 F.2d. 51 (7 Cir. 1954), involving 
an appeal from a conviction under 18 U.S.C. §§ 371, 2421. 

c For similar expression by this Court see Diggs v. Welch, supra; 
and Dorsey v. Gill, 80 U.S. App. D.C. 74, 148 F.2d. 857 (1945), 
cert, denied, 325 U.S. 889 (1945). 
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cause the jury found petitioner guilty . . . his attorney 
was incompetent. If the only criterion to be used to 
test the competency of a trial lawyer is that he succeeds 
in every litigated case he tries, we know of none, in¬ 
cluding the judge of this court, who would qualify as 
competent.” 

CONCLUSION 

Wherefore, it is respectfully requested that the judgment 
of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 

Lewis Carroll, 

Alfred Burka, 

Assistant United States Attorneys. 
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